be incorporation, qualification and statutory repre- 

on of corporations, The Corporation Trust Com- 

y, C T Corporation System and associated companies 
. deal with and act for lawyers exclusively. 


The doing of business by parent 
and subsidiary companies...... 
Page 263 


Foreign corporation in Delaware ruled not to 
be ‘‘doing business’’ so as to be subject to serv- 
ice of process, by reason of majority stock 
ownership in a Delaware company and con- 


sistent voting of suchstock . . . Page 264 


hed by The Corporation Trust Company and Associated Companies 





HOW TO CHOOSE 
A TRANSFER AGENT... parr 4 


CHECK FOR EQUIPMENT 


¥ 
BECAUSE 


MODERN LABOR-SAVING DEVICES and office systems cut half, and often ~ 
even more, from the time and cost of preparing and addressing 'stock- | 
holders’ lists, calculating, writing and mailing dividend checks, keeping ~ 
stock ledgers posted to the instant, preparing, mailing and checking | 
proxies, issuing new stock certificates, and so on. If the transfer agent of © 
a corporation is not equipped with all such machinery and must handle 7 
the details by cumbersome old-fashioned methods, the cost to the cor- 7 
poration is much more than it should be and, of more importance, the | 
chances for error are infinitely greater. 


CT’s SCORE 


THE CorPoRATION TRUST CoMPANY, serving scores of corporations as * 
transfer agent or registrar, carries on a daily volume of work of this kind 7 
that makes practicable an investment in all the latest office machines ~ 
and devices. Combination check-writing and calculating machines, sten- 
ciling and addressing machinery, machines which fold, enclose, seal and” 
stamp in one operation, finger-tip filing systems — all these aids to effi- © 
ciency The Corporation Trust Company uses to the advantage and © 
profit of each corporation it serves as transfer agent or registrar, no | 
matter how active or inactive the individual corporation’s stock may be. 
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ficiency, INCORPORATED 


ANYWHERE, U.S. A. 


LAWRENCE PETERS 


George 


Drop in any time. 


Usually, as you mentioned in your 
note, this is the busiest time of year 
for me. This. year, however, we're prac- 
ticing the efficiency we preach — and 


Ws wonderful. 

I sit back, comfortable, and C T takes 
care of all the details of our stockholders’ 
meeting. No fretting by me. No fuss in 
the office here. Daily reports of proxies 
returned and shares represented laid on 7 
desk every morning. 


You ought to use C T meeting services 
for your company. Their local office will 
give you facts and figures. 

See you soon. 


Larry 





at constitutes 
doing business 


Parent and Subsidiary Corporations 


W here subsidiaries of an unlicensed 
foreign corporation are organized or 
licensed and doing business within a 
state the question is sometimes raised 
whether the mere ownership of the 
local subsidiary company’s stock by 
the foreign parent company, of itself, 
will serve to bring the parent corpora- 
tion within the state. 


There appear to be no decisions in 
which it was held or intimated that 
such mere ownership of stock, and 
nothing more, would bring a parent 
company within a state so as to re- 
quire it to be qualified as a foreign 
corporation. 


Generally, where under such limited 
circumstances, attempt has been made 
to bring the foreign parent corporation 
within the jurisdiction by serving the 
subsidiary as its agent, the general rule 
has been laid down that the mere con- 
trolling ownership of stock by a for- 
eign corporation in a local subsidiary 
corporation, of itself, does not neces- 
sarily constitute the doing of business 
by the foreign company. This rule has 
been held to have application not only 
where jurisdiction is attempted to be 
obtained over the parent company in 
civil suits (Cannon Mfg. Co. v. Cudahy 
Co., 267 U. S. 333), but also where 
jurisdiction over the parent was sought 
under a state’s anti-trust laws. (State 
v. Humble Oil & Refining Co., 263 S. 
W. 319.) The Supreme Court of the 
United States has said: “The fact that 
the company owned stock in the local 
subsidiary companies did not bring 
it into the State in the sense of trans- 


acting its own business 
(People’s Tobacco Co. vw. 
Tobacco Co., 246 U. S. 79.) 


In a recent Delaware decision, a 
foreign corporation was held not to be 
doing business, so as to be subject 
to service of process, merely by reason 
of ownership of the majority stock in 
a Delaware company and the con- 
sistent voting of such stock in Dela- 
ware. (See page 264.) 


In the Cannon Mfg. Co. case, the 
Supreme Court observed: 


“The defendant wanted to have business 
transactions with persons resident in North 
Carolina, but for reasons satisfactory to 
itself did not choose to enter the State in 
its corporate caeeeny. It might have con- 
ducted such business through an independ- 
ent agency without subjecting eet bd the 
jurisdiction. Bank of aan ¢ “a 
Central National Bank, 261 U. ‘S. wn t 
preferred to employ a ’subsidiary corpora- 
tion. Congress has not provided that a cor- 
poration of one State shall be amenable to 
suit in the federal court for another State 
in which the plaintiff resides, whenever it 
employs a subsidiary corporation as the 
ee oe for doing business therein. 

Gomes Lumiere v. Mae Edna Wilder, Inc., 

S. 174, 177-8. That — use of a 
copapdiny does not to the Jur 
parent co — to the jurisdiction was 
settled by athieson Alkali Works, 
190 U. S. 406, e110. Pecerens v. Chicago, 
Rock Island & Pacific Ry. Co., 205 U. S. 
364; and People’s Tobacco . -, Ltd. v. 
American Tobacco Co., 246 U 87.” 


There are decisions, pa oar in- 
volving a different situation where the 
foreign parent company so completely 
dominated the local subsidiary that it 
was difficult to distinguish between the 
operations of each and there service 
of process upon the subsidiary as 
agent of the parent was upheld. (Jdeal 
Theatre Co. v. Southern Enterprises, Inc., 
128 S. E. 166; Darling Stores Corp. v. 
Young Realty Co., 121 F. 2d 112, cer- 


there.” 
American 


y subject the 
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tiorari denied, 62 S. Ct. 111; Williams 


S. W. 2d 817; State ex rel. New York 


el al. v. Freeport Sulphur Co. et al., 40 Oil Co. v. Superior Court, 255 Pac. 1030. 


aiomestic corporations 


DELAWARE 


Foreign corporation ruled not to be “doing busi- 
ness” so as to be subject to service of process, by 
reason of the majority stock ownership in a Dela- 
ware company and consistent voting of such stock. 


Plaintiff, a stockholder in a Delaware 
company, instituted this derivative 
action seeking to recover for his com- 
pany assets which he alleged were 
improperly diverted from it by the 
unlawful action of individual and cor- 
porate defendants, one of which was a 
Pennsylvania corporation, which moved 
to have the action dismissed as to it 
or, in lieu thereof, to have the return 
of service upon it quashed. Service 
was effected by making personal ser- 
vice upon two officers of this company, 
not residents of Delaware, while in 
Delaware attending special stock- 
holders’ and directors’ meetings of 
plaintiff's Delaware company. 


The Pennsylvania company had no 
activities with regard to Delaware 
other than substantial investments in 
securities of Delaware corporations. 
Plaintiff contended it was for this 
reason, “doing business” in Delaware 
so as to be subject to service of process, 
and also because it dominated Dela- 
ware corporations, particularly plain- 
tiff's company, in conjunction with 
others, by regular attendance at this 
Delaware company’s meetings in Dela- 
ware. 

The Court of Chancery, New Castle 
County, concluded that the service was 
not valid under the “doing business” 


theory, pointing out that “even direct 
domination and control by the foreign 
corporation—through a majority stock 
ownership—does not, in and of itself, 
result in the conclusion that the foreign 
corporation is doing business in the 
state of the domestic corporation. Thus 
something more than mere control by 
direct or indirect stock ownership 
would seem to be necessary if a differ- 
ent conclusion is to be reached.” The 
consistent voting by the Pennsylvania 
company of its stock in Delaware was 
not regarded by the court as “particu- 
larly significant since it is nothing 
more than the utilization of the power 
implicit in the ownership of the stock.” 
The court concluded that the Pennsyl- 
vania corporation had not subjected 
itself to the jurisdiction of the state. 


Mazzotti v. W. J. Rainey, Inc. et al., 
Court of Chancery, New Castle County, 
November 30, 1950. James R. Morford 
and Edward W. Cooch, Jr., of Mor- 
ford, Bennethum, Marvel & Cooch, for 
plaintiff. C. S. Layton of Richards, 
Layton & Finger and Earl F. Reed of 
Thorp, Bostwick, Reed and Armstrong, 
Pittsburgh, Pennsylvania, for defend- 
ants. Commerce Clearing House Court 
Decisions Requisition No. 443227; 77 A. 
2d 67. 
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MICHIGAN 


Derivative suit by shareholder, against majority of 

directors as alleged wrong-doers, ruled not depend- 

ent upon prior demand for suit and refusal by 
corporation. 


Plaintiff shareholder in defendant cor- 
poration and a resident of Wayne County, 
Michigan, brought suit in equity in 
that county on behalf of the defendant 
corporation. The bill of complaint 
alleged that the directors and officers, 
by negligence and mismanagement, had 
dissipated funds of the corporation and 
asked a judgment in damages for the 
corporation against them. Defendant 
corporation had its principal place of 
business in Washtenaw County, and it 
was served there. It filed a special 
appearance and moved to dismiss on 
the ground that the court in Wayne 
County had no jurisdiction. There were 
eight directors of the corporation at the 
time of suit, six of whom were joined 
as defendants, and five served. The 
trial court found that no demand by the 
shareholder was necessary and that 
Wayne County had jurisdiction. De- 
fendant corporation appealed to the 
Supreme Court of Michigan. 


The higher court noted that, in such 
a derivative suit by a shareholder to 
enforce the rights of a corporation 
against its directors and officers, 
“maintenance of such an action is 
usually dependent on a prior demand 


NEW YORK 


for suit by a shareholder and refusal 
by the corporation. Here, however, the 
directors, who constitute a majority of 
the board, are the alleged wrongdoers 
and demand is umneccessary.” The 
court also ruled that Wayne County 
was the proper venue under the per- 
tinent statute, C. L. 1948, Sec. 610.1, 
subd. 12, Stat. Ann. Sec. 27.641(12), 
observing that the plaintiff was a resi- 
dent of that county, that the subject 
matter of the suit was transitory and 
that the fact that the suit was brought 
by a shareholder as a derivative suit 
did not alter its transitory nature and 
convert it to a local action. 


Eston v. Argus, Inc. et al., 44 N. W. 
2d 154. Harold Goodman of Detroit, 
for plaintiff-appellee. McKone, Badg- 
ley, McInally & Kendall of Jackson, 
for defendant-appellant. Burke, Burke 
& Smith of Ann Arbor, for defendant, 
William E. Brown, Jr. Conlin, Conlin 
& Parker of Ann Arbor, for defendants, 
H. L. Frisinger and A. L. Ashby. 
Dykema, Jones & Wheat of Detroit, 
for defendant, William P. Harris, Jr. 
Beaumont, Smith & Harris of Detroit, 
Frank E. Cooper of Detroit, of counsel, 
for Michigan Mfrs. Assn. 


Where stockholders at annual meeting attempted, 

by resolution, to change number of directors fixed 

by the by-laws, directors elected in accordance with 

resolution held not validly chosen; by-law indicated 

invalid where it required greater number of votes 

for election of directors than plurality prescribed 
by statute. 


This proceeding, under Section 25 of 
the General Corporation Law, chal- 


lenged the validity of the election of 
a board of directors of the respondent 
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company and a subsequent election of 
corporate officers by those directors. 
The by-law fixing the date for the 
annual stockholders’ meeting provided 
for the election of a board of directors 
“upon the vote of the holders of 65% 
of the stock issued and outstanding.” 
Such holders of 65% of the stock 
issued and outstanding were made req- 
uisite to constitute a quorum at all 
meetings of the stockholders, and a 
vote of such 65% was made necessary 
in order to effect an amendment of the 
by-laws. 


The certificate of incorporation pro- 
vided for the number of directors to be 
not less than three nor more than nine. 
Previous to the disputed election, there 
had been six directors, apparently in 
conformance with a by-law provision. 
At this annual meeting all of the shares 
issued and outstanding (120) were 
present in person or by proxy. Two 
inspectors of election were elected, a 
resolution was adopted reducing the 
number of directors from six to five 
and the five individual respondents 
were elected directors. All such action 
was taken by a majority, but not by 
a 65% vote. The five directors pur- 
portedly chosen then proceeded to 
convene and elected four of their num- 
ber officers of the corporation. The 
prayer of the petition was that both 
elections should be annulled. 


The New York Supreme Court, 
Suffolk County, applied the rule in the 
leading case of Benintendi v. Kenton 
Hotel, 294 N. Y. 112, and indicated that 
the by-law requiring a 65% vote to 
effect an amendment of the by-laws 
was valid. However, inasmuch as the 
resolution reducing the number of 
directors from six to five was con- 
cededly contrary to and amendatory of 
the by-laws, it was held that “the 
attempt to amend the by-laws by re- 


ducing the number of directors from 
six to five therefore failed of purpose. 
The election of five directors which 
followed was not an election of six 
directors. It cannot be assumed that 
the same directors would have been 
chosen or that the subsequent acts or 
proceedings of the directors would 
have been the same if a full board of 
six members had been returned to 
office. Therefore, the election of direc- 
tors will be annulled and a new election 
directed to take place. The board of 
directors not having been legally 
chosen its subsequent purported elec- 
tion of officers of the corporation will 
likewise be vitiated.” 


The court set forth the ‘conditions 
upon which the new election of direc- 
tors was to be held, observing: “Sec- 
tion 55 of the Stock Corporation Law 
prescribed that directors shall be 
selected by a plurality of the votes at 
the stockholders’ meeting. This may 
not be contravened by a by-law which 
requires a greater number of votes. 
The receipt of a plurality of votes en- 
titles a nominee to election as a direc- 
tor (Benintendi v. Kenton Hotel, supra).” 
The court made the further ruling that 
“in election of directors the by-laws 
may fix the number of shares necessary 
to constitute a quorum, not, however, to 
exceed a majority (Stock Corporation 
Law, Sec. 55).” 


Prigerson v. White Cap Sea Foods, 
Inc., et al., * 100 N. Y. S. 2d 881. Charles 
M. Siegfried of New York City, for 
petitioner. Alexander W. Kramer of 
Islip, for respondents; Joseph R. Ris- 


dell of Islip, of counsel. Commerce 
Clearing House Court Decisions Re- 
quisition No. 440607. 


* The full text of this opinion is 
printed in the CCH New York Cor- 
poration Law Reporter, page 9516: 
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NEW YORK 


Corporation with no office, property or bank ac- 
count in state, advertising locally, ruled not doing 
business so as to be subject to service of process. 


Plaintiff, who had suffered , injuries 
when a ladder upon which he was 
working collapsed, brought action 
against defendant scaffold company, 
the seller of the ladder, alleging de- 
fective construction. That company, 
pursuant to Section 193-a of the Civil 
Practice Act, served a summons and 
complaint upon the treasurer of the 
moving defendant foreign corporation, 
the manufacturer of the ladder, to re- 
cover whatever sum the plaintiff might 
recover against the seller. The man- 
ufacturer corporation appeared special- 
ly and moved to set aside the service 
of the summons and complaint on a 
number of grounds, one of which was 
that the court had no jurisdiction of 
this third-party defendant, a foreign 
corporation, as it was not doing busi- 
ness in the state. The matter was re- 
ferred to an official referee who, after 
a hearing, denied the motion to vacate 
the service. Upon an appeal to the 
New York Supreme Court, Appellate 
Division, Second Department, that 


court rendered judgment in favor of 
this foreign corporation by indicating 
that its motion to vacate service was 
to be granted upon facts showing that 
the company had no office, no proper- 
ty and no bank account in the state, 
and that its activities consisted of 
advertising in the New York Times 
and the Classified Telephone Direc- 
tory. One of its officers also visited 
several of its customers occasionally 
and solicited their business, its business 
in New York State not being sub- 
stantial. Under the circumstances, the 
court concluded that this defendant 
was not doing business in the state so 
as to be subject to the service of pro- 
cess. 


Flanagan v. Acme Scaffold Co., Inc. et 
al., New York Supreme Court, Appel- 
late Division, Second Department, Oc- 
tober 9, 1950; N. Y. L. J., October 10, 
1950, page 763. Commerce Clearing 
House Court Decisions Requisition No. 
440197 


Barring of maintenance of suit by unlicensed for- 

eign corporation, a judgment creditor, denied, on 

motion of judgment debtor, upon lack of evidence 

that it was or was not a moneyed corporation, and 

lack of proof that it was maintaining an action on a 
contract made in New York. 


In a City Court, Bronx County, action, 
an attorney for a judgment debtor 
moved to vacate certain orders issued 
for the examination of his clients, on 
the ground that the judgment creditor 
was a foreign corporation, not licensed 


to do business in New York, and that 
this creditor was alleged to have for- 
feited its charter for non-payment of 
state taxes in New Jersey. Noting that 
the judgment debtor thus sought to 
invoke Section 218 of the General Cor- 
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poration Law, barring a foreign cor- 
poration, other than a moneyed cor- 
poration, doing business in the state, 
from maintaining any action in the 
state upon any contract made by it in 
the state, unless before the making of 
the contract it had obtained a certifi- 
cate of authority to do business, the 
court denied motions to vacate the 
orders, without prejudice to a renewal 
of them, as there was no evidence sub- 
mitted as to whether the judgment 
creditor was or was not a moneyed 
corporation, and there was no proof 
that the action sought to be maintained 
was an action on a contract made with- 
in New York. 


“In connection with the claim that 
the corporation has been dissolved,” 
observed the court, “the right and 
power of the foreign corporation to 


continue functioning for the purpose 
of collecting and liquidating its assets 
must be examined in the light of the 
laws of the state of its incorporation. If 
the laws of the State of New Jersey per- 
mit a corporation whose charter has 
been forfeited to continue for any of 
said purposes, it would be sufficient to 
warrant the maintenance of these pro- 
ceedings, if that were the only objec- 
tion.” 


Matter of Metropolitan Finance Service 
v. Wachtel,* City Court, Bronx County, 
Special Term, Part I, 124 N. Y. L. J. 
905, Ocobter 23, 1950. Commerce 
Clearing House Court Decisions Re 
quisition No. 440981. 


* Pertinent portions of this opinion 
are printed in the CCH New York 
Corporation Law Reporter, page 9518. 


taxation 


CALIFORNIA 


Appeal court indicates that when a retailer and a 

consumer have agreed upon a price, saying nothing 

of a sales tax, no implied obligation arises on con- 
sumer’s part to pay a sales tax. 


Plaintiff below sold a business and 
certain machinery and equipment to 
the defendant, no provision being made 
in the agreement of sale relative to the 
payment of any state sales tax which 
might accrue to the state. Plaintiff, 
having been called upon by the state 
to pay a sales tax upon the sale of 
the equipment, requested the defendant 
corporation to do so, which it refused. 
In this action, plaintiff sought a judg- 
ment declaring the rights and duties of 
the parties relative to the payment of 
the sales tax, and declaring the de- 


fendant should pay the same to the 
plaintiff, together with interest and 
penalties accrued, to be by the plain- 
tiff in turn paid to the state. The Dis- 
trict Court of Appeal, Third District, 
California, had occasion to remark in 
this connection: 


“It is true that the act provides, as 
the complaint alleges, that the taxes 
thereby imposed shall be collected by 
the retailer from the consumer in 80 
far as it can be done; and that a retailer 
is forbidden to advertise or hold out or 
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state that he will absorb the tax, or 
not add it to the purchase price or re- 
fund it if added. See Sections 6052, 
6053, Rev. & Tax Code. But these 
provisions give the retailer no right of 
action against the consumer unless the 
consumer has agreed to pay the tax 
as a part of the price and has failed to 
do so, thus in part failing to pay the 
agreed price. We think that when a re- 
tailer and a consumer have agreed 
upon a price, saying nothing of a sales 
tax, no implied obligation arises on 
the consumer’s part to pay a tax in 
addition thereto. The question of what, 
if any, addition for taxes shall be a part 
of the sale price is a matter to be 
agreed upon when the whole price is 
fixed. When that price is fixed and 


DISTRICT OF COLUMBIA 


Unincorporated stock brokerage firm ruled not ex- 


the consumer agrees to pay it ‘to 
get the goods’ the retailer can no 
longer have any demand upon him 
because he may not in fact have passed 
to the consumer the resultant sales tax. 
In Roth Drug, Inc. v. Johnson, 13 Cal. 
App. 2d 720, 736, 57 P. 2d 1022, 1029, it 
was held that the section of the Sales 
Tax Act we are now considering 
‘merely authorizes the retail merchant 
to reimburse himself from the con- 
sumer in so far as it may be consistent- 
ly done. He is not required to do so. 


He may waive that right’. 


Clary v. Basalt Rock Co., Inc., 222 P. 
2d 24. Riggins, Rossi & King of Napa, 
for appellant. C. A. Stromness of 
Corning, for respondent. 


empt from unincorporated business franchise tax as 
not being a type of business which, by custom, can- 
not be incorporated. 


The District of Columbia levied an 
unincorporated business franchise tax 
on petitioners, stock brokers. These 
sought to bring themselves within an 
exemption in the law applying to those 
engaged in “any trade or business 
which by law, customs or ethics can- 
not be incorporated,” contending that 
their business was one which by 
“customs” cannot be incorporated. 


The United States Court of Appeals, 
District of Columbia Circuit, affirming 
the Board of Tax Appeals, ruled against 
such an interpretation, remarking: “As 
we view the case, it is neither law nor 
custom which prevents stock brokers 
from incorporating, but rather their 
own concern for maintenance of a 
sound competitive position.” The court 
regarded stock brokerage as little 


different from any business whose ac- 
tivities are essentially those of agents 
for purchase and sale, saying: “Since 
it has long been settled that a corpora- 
tion may act as an agent for such a 
purpose, there is no inherent bar to 
petitioners’ incorporating. 


Hendrick et al. v. District of Colum- 
bia,* 183 F. 2d 1002. Caesar L. Aiello 
of Washington, for petitioners. Harry 
L. Walker, Assistant Corporation 
Counsel, D. C., with whom Vernon E. 
West, Corporation Counsel, D. C., and 
Chester H. Gray, Principal Assistant 
Corporation Counsel, D. C., were on 
the brief for respondent. 


*The full text of this opinion is 
printed in the District of Columbia 
Tax Reparter, page 1679. 
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FEDERAL 


Deduction for bad debts disallowed where incurred 

by practicing attorney apart from profession and 

from loans made to a corporation in which he was 
controlling stockholder and an officer. 


Petitioner, in his Federal income tax 
return for 1944 claimed a deduction in 
the amount of $10,407.90 for losses 
from business bad debts incurred in 
his trade or business under Sec. 23(k) 
(1) of the Internal Revenue Code. The 
deduction had been disallowed by the 
Commission, and his determination had 
been affirmed on appeal to the Tax 
Court of the United States, on the 
ground that the losses were not in- 
curred in petitioner’s trade or business. 
During the year in question, petitioner 
had been engaged in the practice of 
law. The losses in question were not 
related to that activity, but represented 
losses of the petitioner resulting from 
loans made to a corporation, in which 
he was a controlling stockholder and 
an officer, which had, prior to the 
year in question, operated a restaurant 
and tavern. The deduction represented 
a balance remaining due petitioner after 
a liquidation of the corporation’s assets 
toward the close of 1944. 


The United States Court of Appeals, 
Eighth Circuit, affirmed the judgment 


MICHIGAN 


of the Tax Court, emphasizing that 
the taxpayer treated the corporation as 
a separate entity, and that the losses 
were incurred in dealing with it as 
such, and that he did not act as an in- 
vestment banker or as a promoter of 
corporate enterprises. It pointed out 
that he neither alleged nor proved that 
he devoted a major portion of his 
time to the management of the cor- 
poration, not retiring from the practice 
of law until the following year. Nor 
was it shown that he devoted any 
particular share of his time to the 
management of corporations in which 
he owned shares of stock. 


Omaha National Bank v. Commissioner 
of Internal Revenue, 183 F. 2d 899. E. 
B. Crofoot (Fraser, Connolly, Crofoot 
& Wenstrand, on the brief), of Omaha, 
Neb., for petitioner. Francis W. Sams, 
Special Assistant to the Attorney Gen- 
eral (Theron Lamar Caudle, Assistant 
Attorney General, and Ellis N. Slack 
and A. F. Prescott, Special Assistants 
to the Attorney General, on the brief), 
for respondent. 


Intangibles of a foreign corporation ruled not tax- 
able upon a fractional basis, according to a statu- 
tory formula employing sales, property and payroll. 


In The Cleveland-Cliffs Iron Company 
et al. v. State of Michigan et al., decided 
by the Circuit Court for the County 
of Marquette, December 3, 1949, (The 
Corporation Journal, April, 1950, page 
132), it was held that the intangibles 
of foreign corporations were not tax- 
able upon a fractional basis according 
to a statutory allocation formula con- 
sisting of sales, property and payroll. 


Upon appeal, the Michigan Supreme 
Court has affirmed this judgment. 


The court found that the nature of 
the business of the company before it 
was such that it could not be desig- 
nated as a “unitary” business. It also 
concluded that practically all of the 
intangibles which the state sought to 
tax were not, in the year in question, 
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used in connection with the plaintiff 
company’s business both within and 
without Michigan, “and in consequence 
the allocation of any percentage of 
plaintiff's intangibles to Michigan for 
purposes of the tax in question cannot 
be sustained on the ground of the use 
made by plaintiff of its intangibles as 
though used in connection with its busi- 
ness in Michigan.” The statute was 
construed “to impose a tax only on in- 
tangibles ‘acquired’ or ‘used’ during 
the year for which the tax was im- 
posed.” “The legislature,” continued 
the court, “was without power to tax 
intangibles which are owned outside of 
the State, which intangibles reflect past 
earnings or income derived from opera- 
tions in Michigan withdrawn from the 
Michigan jurisdiction and which had 
become permanently located outside 
of the State at a time when the State 
had not adopted any law making such 
acquired assets subject to any such tax. 
Such assets were not situated where 
the aid or protection of laws or gov- 
ernment of Michigan were available to 


plaintiff.” “We deem,” concluded the 
court, “Sec. 1(c) and Sec. 12 of the act 
in question invalid and void under the 
circumstances of this case so far as 
concerns taxation of such of the in- 
tangibles of plaintiff as do not have an 
actual situs in Michigan.” 


The Cleveland-Cliffs Iron Co. v. State 
of Michigan, Department of Revenue,* 
Michigan Supreme Court, December 6, 
1950. Stephen J. Roth, Attorney Gen- 
eral, Edmund E. Shepherd, Solicitor 
General, and T. Carl Holbrook and 
Daniel J. O’Hara, Assistants Attorney 
General, of Lansing, for appellant. 
Francis A. Bell, of Ishpeming, Dyer, 
Angell, Meek & Batten, of Detroit, 
Jones, Day, Cockley & Reavis, of 
Cleveland (J. H. Kerr, of counsel, of 
Cleveland), for appellee. Commerce 
Clearing House Court Decisions Re- 
quisition No. 443623; 45 N. W. 2d 46. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Michigan, page 10,082. 


Maryland—Chapter 2 of the Second Special Session, 1950, amended the Re- 
tail Sales Tax Act to exempt all sales where the purchase price is less than 51¢, 
and all sales of food for human consumption, whether consumed on or off the 
premises. Chapter 3 of the same session amended the Use Tax Act to exempt 
from that tax all sales where the purchase price is less than 51¢. 





The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


CALIFORNIA. Docket No. 152. El Dorado Oil Works v. McColgan, 34 Cal. 
2d 731, 215 P. 2d 4. (The Corporation Journal, May, 1950, page 152.) State 
franchise tax—allocation factors used. Appeal filed, June 26, 1950. Appeal dis- 
missed, October 9, 1950. Petition for rehearing denied, November 13, 1950. 


CONNECTICUT. Docket No. 132. Spector Motor Service, Inc. v. O’Con- 
nor, 181 F. 2d 150. (The Corporation Journal, May, 1950, page 153.) State franchise 
tax liability—qualified interstate trucking corporation—interstate commerce. 
Petition for writ of certiorari filed, June 15, 1950. Certiorari granted, October 9, 
1950. (71 S. Ct. 49.) Argued, November 29 and 30, 1950. Dennis P. O’Connor 
substituted as defendant, November 30, 1950. January 2, 1951: “This case is 
ordered restored to the docket for reargument.” Reargued January 10, 1951. 


GEORGIA. Docket No. 4. Georgia Railroad & Banking Company v. 
Redwine, United States District Court, Northern District of Georgia, July 29, 
1949. (The Corporation Journal, February, 1950, page 92.) Property tax 
exemption—suit against state in Federal Court. Appeal filed, November 12, 1949, 
Jurisdiction noted, December 5, 1949. February 20, 1950: “Per curiam: Inasmuch 
as the Attorney General of Georgia stated at the bar of this Court that plain, 
speedy and efficient State remedies were available to appellant, the cause is 
ordered continued for such period as will enable appellant with all convenient 
speed to assert such remedies.” (70 S. Ct. 472.) 


ILLINOIS. Docket No. 133. Norton Co. v. Department of Revenue, 405 Ii. 
314, 90 N. E. 2d 737. (The Corporation Journal, April, 1950, page 128.) State 
Retailer’s Occupation (Sales) Tax—interstate shipments into Illinois. Petition 
for writ of certiorari filed, June 15, 1950. Certiorari granted, October 9, 1950. 
(71 S. Ct. 49.) Argued, December 6, 1950. 


NEW JERSEY. Docket No. 384. State of New Jersey v. Standard Oil Co., 
74 A. 24 565. (The Corporation Journal, October, 1950, page 186.) Personal 
property—corporations—escheat. Appeal filed, October 25, 1950. Probable juris- 
diction noted, December 4, 1950. (71 S. Ct. 239.) 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1950-1951. 
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Arkansas — A foreign corporation may act as a fiduciary in Arkansas if 
authorized by its charter to perform such function and if qualified to transact 
business in Arkansas, and if named in the will of the testator or if named by the 
court in the absence of a higher priority appointee. (Opinion of the Attorney 
General, State Tax Reporter, Arkansas, { .012.) 


California — A legally sufficient certificate of dissolution is effective for 
franchise tax purposes on the date it is filed with the Secretary of State, even 
though subsequently an explanation establishing the certificate’s sufficiency with 
regard to the number of directors signing is required by the Secretary. (Ruling 
of State Board of Equalization, State Tax Reporter, California, {| 200-201.) 


The sales tax exemption of publications regularly issued at intervals of less 
than three months does not include bound volumes. However, advance sheets so 
issued are exempt from the tax and when the price of the advance sheets and 
the subsequently issued bound volumes are included in one sales price, the State 
EKoard of Equalization may allocate as exempt that portion of the sales price 
represented by the advance sheets. (Opinion of the Attorney General to the 
District Attorney of San Diego County, State Tax Reporter, California, 200-099.) 


Georgia — Debentures cannot be considered in the capital stock of a do- 
mestic corporation for the purpose of ascertaining the amount of the license tax 
due based on the issued capital stock. (Opinion of the Attorney General to the 
Director, Property and License Tax Unit, State Tax Reporter, Georgia, { 1220.) 


Kentucky — Kentucky courts will not enforce for any state a tax claim that 
is not constitutionally valid under the Constitution of the state levying the tax 
and the United States Constitution. However, Kentucky courts will enforce tax 
ciaims by other states against their citizens or ex-citizens provided they extend 
a like comity to Kentucky. (Opinion of the Attorney General, State Tax Re- 
porter, Kentucky, {| 13-002.) 


Michigan — A foreign banking corporation may seek admission to do only 
such business as a domestic corporation could be allowed to do under the General 
Corporation Act. However, there is indicated a disposition on the part of the 
court to admit a foreign corporation for carrying on a lawful business in the 
state which could be carried on by domestic companies, even though the foreign 
company was organized in the state of its domicile to do other things in addition 
to those which it contemplated doing in Michigan. (Opinion of the Attorney 
General to the Corporation and Securities Commission, State Tax Reporter, 
Michigan, {| 200-027.) 


In order to be subject to the chain store licensing act, a person must operate, 
own or control two or more stores which sell merchandise at retail. Occasional 
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sales to employees will not bring an establishment under this act. (Letter of 
Deputy Commissioner, Department of Revenue, State Tax Reporter, Michigan, 
{ 200-026.) 


Nevada — There is no provision requiring solvent open-end investment 
companies to file certificates of amendment to their articles of incorporation 
concerning any reduction of capital brought about by redemptions of shares in 
accordance with contracts to so redeem sanctioned by their articles of incor- 
poration. (Opinion of the Attorney General, State Tax Reporter, Nevada, { 1-403.) 


North Carolina — If a machine or equipment purchased by a radio station 
from a single supplier is a single unit when assembled, it is a single article within 
the meaning of the $15 sales tax limitation and does not lose the advantage of 
a “single article” classification merely because such machine or equipment was 
dismantled and received by the radio station in separate packages. (Opinion of 
the Attorney General to the Commissioner of Revenue, State Tax Reporter, 
North Carolina, { 64-009.) 


If merchandise is sold in North Carolina from a stock of goods on location 
in North Carolina, such an operation constitutes doing business in North Carolina 
so that the corporation should domesticate in the state. However, if such dis- 
played merchandise consists of samples only, the question as to whether or not 
the corporation is required to domesticate is controversial, since there is no 
unanimity of opinion among authorities on this point. (Opinion of the Attorney 
General to the Secretary of State, State Tax Reporter, North Carolina, § 3-006.) 


Oregon — A Massachusetts savings bank is not to be regarded as “doing 
business” so as to be subject to the Oregon excise tax law where it contracts 
with an independent Oregon contractor to “service” its mortgages held on 
Oregon property by checking on the payment of taxes, assessments, insurance 
premiums, inspecting the premises and doing those things necessary to protect 


its secured loans. (Legal Department Abstract, State Tax Reporter, Oregon, 
§ 10-217.) 


Tennessee — Rule 74 of the Sales and Use Tax Regulations has been 
amended to provide that information contained in sales and use tax returns may 
be furnished to any tax collection agency of the United States or of a sister state 
upon duly auhorized and written request. (State Tax Reporter, Tennessee, {[ 63-874.) 


Utah —A certified copy of a restated certificate of incorporation of a New 
York corporation may not be filed in lieu of a certified copy of the original cer- 
tificate of incorporation and all amendments thereto, in connection with an ap- 
plication to do business in Utah. However, such restated certificate, in so far as 
it further amends the original certificate of incorporation, would be an amenda- 
tory document and should also be filed in accordance with the law. (Opinion of 
the Attorney General to The Corporation Trust Company, State Tax Reporter, 
Utah, § .101.) 
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for February and March 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

fequirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Annual Franchise Tax Return due between January 1 and March 
15.—Domestic and Foreign Corporations. 
Income Tax Return and Returns of Information at the source due on 
or before March 15.—Domestic and Foreign Corporations. 
Annual Franchise Tax due April 1, but may be paid without penalty 
until April 30—Domestic and Foreign Corporations. 


Alaska — Annua: Report due within 60 days from January 1—Dcmestic and 
Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic and Foreign 
Corporations. 


Arizona — Income Tax Return and Returns of Information at the source due 
on or before March 15.—Domestic and Foreign Corporations. 
Annual Statement of Mining Companies due between January 1 and 
April 1—Domestic and Foreign Corporations engaged in mining. 


Arkansas — Franchise Tax Report due on or before March 1—Domestic and 
Foreign Corporations. 


California — Returns of Information at the source and Returns of Tax With- 
held at the source due on or before February 15——Domestic and Foreign 
Corporations. 


Franchise (Income) Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 


Colorado — Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 
Annual Report due on or before March 15.—Domestic and Foreign 
Corporations. 


Connecticut — Annual Report due on or before February 15 (if corporation 
was organized or qualified between January 1 and June 30 of any previous 
year).—Domestic and Foreign Corporations. 

Income (Franchise) Tax Return due on or before April 1—Domestic 
and Foreign Corporations. 


District of Columbia — Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 


Dominion of Canada — Returns of Information at the source due on or be- 
fore February 28.—Domestic and Foreign Corporations. 


277 





THE CORPORATION JOURNAL 


Georgia — Report of Resident Stockholders and Bondholders due on or before 
March 1.—Domestic and Foreign Corporations. 
Income Tax Return and Returns of Information at the source due on 
or before March 15.—Domestic and Foreign Corporations. 


Intangible Property Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 


Idaho — Income Tax Return and Returns of Information at the source due on 
or before March 15.—Domestic and Foreign Corporations. 


illinois — Annual Report due between January 15 and February 28.—Domestic 
and Foreign Corporations. 


lowa— Income Tax Return and Returns of Information at the source due on 
or before March 31.—Domestic and Foreign Corporations. 
Return of Tax Withheld at the source due on or before March 31.— 
Domestic and Foreign Corporations. 


Kansas— Returns of Information at the source due on or before March 1.— 
Domestic and Foreign Corporations. 
Annual Report and Franchise Tax due on or before March 31.—Do- 
mestic and Foreign Corporations. 


Kentucky — Returns of Information at the source due on or before March 15.— 
Domestic and Foreign Corporations. 
List of Resident Stockholders and Bondholders due on or before March 
15.—Domestic and Foreign Corporatoins. 


Louisiana — Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 
Capital Stock Statement due on or before March 1.—Foreign Corpora- 
tions. 


Maine — Annual License Fee due on or before March 1.—Foreign Corporations. 


Maryland — Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 
Returns of Tax Withheld at the source due on or before February 15.— 
Domestic and Foreign Corporations. 
Income Tax Return due on or before April 15.—Domestic and Foreign 
Corporations. 


Massachusetts — Returns of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 


Minnesota — Returns of Information at the source due on or before March 1. 
—Domestic and Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic and Foreign 
Corporations. 
Annual Report due between January 1 and April 1—Foreign Companies. 


Mississippi — Returns of Information at the source due on or before March 15. 
—Domestic and Foreign Corporations. 
Income Tax Returns due on or before March 15—Domestic and For- 
eign Corporations. 


278 





THE CORPORATION JOURNAL 


Missouri — Returns of Information at the source due on or before March 1.— 
Domestic and Foreign Corporations. 
Annual Franchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 
Income Tax Returns due on or before March 31—Domestic and For- 
eign Corporations. 


Montana — Annual Report of Capital Employed due between January 1 and 

March 1.—Foreign Corporations qualified after February 27, 1915. 

Annual Report of Net Income due on or before March 31.—Domestic 
and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic and Foreign Cor- 
porations. 

Returns of Information at the source due on or before March 15,— 
Domestic and Foreign Corporations. 


Nebraska — Statement to Tax Commissioner due on or before March 10.— 
Domestic and Foreign Corporations. 


Nevada — Annual Statement of Business due not later than the month of 
March.—Foreign Corporations. 


New Hampshire — Annual Return due on or before April 1—Domestic .and 
Foreign Corporations. 
Franchise Tax due on or before April 1—Domestic Corporations. 


New Mexico — Franchise Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 
Return of Information at the source due on or before April 1—Domestic 
and Foreign Corporations. 


New York — Returns of Information at the source due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax Report and Tax of Real Estate Corporations 
due between January 1 and March 1.—Domestic and Foreign Real Estate 
Corporations. 

Returns of Tax Withheld at the source due on or before March i 
Domestic and Foreign Corporations. 


‘ 


North Carolina— Income Tax Return and Returns of Informiation at the 
source due on or before March 15.—Domestic and Foreign Corporations. 


North Dakota — Income Tax Return and Returns of Information at the source 
due on or before March 15.—-Domestic and Foreign Corporations. ~ ‘i!’ 
Annual Report due between January 1 and April 1—Foreign Corpora- 

tions. 


Ohio — Annual Franchise Tax Report due between January 1 and March 31.— 
Domestic and Foreign Corporations. 
Annual Statement of Proportion of Capital Stock due between January’ 
1 and March 31.—Foreign Corporations. 


Oklahoma — Returns of Information at the source due on or ‘betore February 
15.—Domestic and Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic and Foreign 
Corporations. 
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Oregon — Returns of Information at the source due on or before February 
Domestic and Foreign Corporations. iw 
Excise (Income) Tax Return due on or before April 15.—Domestic 
Foreign Corporations. 


Pennsylvania — Capital Stock Tax Report and Tax, Corporate Loans Report 
and Tax and Bonus Tax Report due or or before March 15.—Domesti 
Corporations. } 

Franchise Tax Report and Tax, Corporate Loans Tax Repiirt's 
Bonus Tax Report due on or before March 15.—Foreign Corporations, ~ 


Rhode Island — Annual Report due during February —Domestic and Fore’ 
Corporations. 


South Carolina — Annual License Tax Report and Tax due during Febransyal 
Domestic and Foreign Corporations. a 
Income Tax Return and Returns of Information at the source due on 
or before March 15.—Domestic and Foreign Corporations. 


South Dakota — Annual Capital Stock Report due before March tiny 
Corporations. 


‘i 
Texas— Annual Franchise Tax Report due between January 1 and March 15% 
Domestic and Foreign Corporations. x 


United States — Returns of Information at the source due on or before Feb- | 
ruary 15.—Domestic and Foreign Corporations. : 
Income Tax Return due on or before March 15.—Domestic and Foreig 


Corporations having an office or place of business in the United States 


Utah — Returns of Information at the source due on or before February 15.— 
Domestic and Foreign Corporations. 
Income (Franchise) Tax Return due on or before March 15 —Domestiil 3 
and Foreign Corporations. 


Vermont — Returns of Information at the source and Returns of Tax Withh 
at the source due on or before February 15—Domestic and Foreign 
porations. 

Annual Report due on or before March 1.—Domestic corporations. 
Extension of Certificate of Authority due on or before April 1.—Fore 
Corporations. 4 

Virginia — Returns of Information at the source due on or before February 15. 

—Domestic and Foreign Corporations. a 
Annual Franchise Tax due March 1—Domestic Corporations. 4 
Annual Registration Fee due on or before March 1—Domestic 

Foreign Corporations. 


Wisconsin — Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. z 
Privilege Dividend Tax Return and Tax due on or before March 15.— - 
Domestic and Foreign Corporations. 
Annual Report due between January 1 and April 1-—Domestic and 
Foreign Corporations. 
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In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pampblets, any of which will be 


sent without charge to readers of The Journal. Address The Corporation 
Trust Combany, 120 Broadway, New York 5, N. Y. 


ee 


aa 
ORB . 
baat ae 


€ orporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce— 
developments corporation officers and attorneys will want to watch 
carefully. 


uuppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures’ to avoid them that a lawyer 
may help his client to take. 


ome Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


Delaware Corporations (1949 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Vhat Constitutes Doing Business. (Revised to March 1, 1948.) A 187-page book 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


Vhat Does a Transfer Agent Do? This illustrated pamphlet gives the high spots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


ore Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 


igment by Default. Gives the gist of Rarden v. Baker and similar cases, show- 
ing how corporations qualified as foreign in any state and utilizing their 
business employes as statutory representatives are sometimes left defense- 
less in personal damage and other suits. 
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Postmaster—If undelivered for any reason, notify sender, 
stating reason and new address, if known, if addressee 
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CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, bricf 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices. 








